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ABSTRACT: Waqf is a form of worship and is also one of
the pillars of the Islamic economy which has the potential
to improve community welfare and overcome the problem
of poverty. One of the laws governing waqf in Indonesia is
Law No. 41 of 2004. Futures Waqf is an innovation in
modern Islamic economics, aligning Islamic economic
principles with contemporary developments. This research
provides an understanding of the evolution of Islamic
economics and efforts to encourage the implementation of
Islamic economic principles in ever-changing global
dynamics. In this research the author uses a qualitative
method with a normative juridical approach. This law is the
basis that waqf can be forever and can also have a term. This
is very different from what is regulated by Islamic waqf law
which tends to be less directed towards economic
empowerment of the people and is only used for religious
activities such as building mosques, prayer rooms, schools
and cemeteries. This evaluation provides an in-depth impact
on how the effectiveness of this regulation can increase the
economic benefits of Term Waqf, encourage sustainable
economic growth, and support the achievement of sharia
economic development goals in Indonesia.

Keywords: term waqf, waqf law, Islamic Economy.

@ ® This is an open access article under the
CC-BY 4.0 license

INTRODUCTION

Islamic teachings encourage its people to achieve a happy life, both in this world and in the
hereafter, by implementing all the rules that have been set by Allah SWT, both in the form of
commands and prohibitions. Not all behavior and customs before being sent by the Prophet
Muhammad SAW are bad and ugly, but the culture of the Arab nation which is in accordance with
the values of the Islamic religion is accommodated and upgraded into Islamic teachings so that it
is more orderly and has religious value. The social practice that occurred before the coming of the
Prophet Muhammad was donating something from one person to another for the common good
or from one person to the whole family. This culture was later recognized by Islam as the law of

wagqf.
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In the study of Islamic economics, waqf has become an important instrument as an effort to solve
social problems and poverty with the hope of being able to eradicate poverty and empower the
people's economy. Poverty is a multidimensional problem related to inability to access
economically, socio-culturally, politically and participate in society. Waqf as one of the Islamic
philanthropic (generosity) activities through good management and development of wagqf has the
potential to create a productive society.

There are many laws that regulate waqf in Indonesia, including LLaw Number 5 of 1960 concerning
Basic Agrarian Laws (UUPA), Government Regulation Number 28 of 1977 concerning Waqf of
Owned Land, then followed up with Regulation of the Minister of Religion of the Republic of
Indonesia Number 1 1978 concerning the implementation of PP Number 28 of 1977, as well as
RI Presidential Instruction Number 1 of 1991 concerning the Compilation of Islamic Law (IKHI).
In the end, to create legal order and administration of wagqf in Indonesia, the Government with
the approval of the House of Representatives on 27 October 2004 ratified and enforced Law of
the Republic of Indonesia Number 41 of 2004 concerning Wagf.

Law Number 41 of 2004 concerning Waqf defines waqf as "Legal actswakif to separate and/or
hand over part of his property to be used forever or for a certain period of time in accordance
with his interests for the purposes of worship and/or general welfare according to sharia."

It is explicitly stated that waqf objects can be used forever or for a certain period of time.
Therefore, this Law is the legal basis which stipulates that waqf is divided into two forms, the first
is waqfmu'agqat (term) and the second is waqfMu'abbad (forever). So based on this, term waqf
becomes formally legal and has a strong legal basis (Ab Rahman & Amanullah, 2017; M. Abdullah,
2018; binti Raja Adnan et al., 2020; Mohammad, 2018). This is very different from what is regulated
by wagqf law(Hafandi & Handayati, 2021; Hazna, 2021; Sari, n.d.; Yasin et al., 2023a) in Islam, and in
practice almost all waqf objects in Indonesia tend to be less directed towards economic
empowerment. people and is only used for physical or consumptive purposes such as building
mosques, prayer rooms, schools and cemeteries, foundations and so on.

The development of waqf in Indonesia, which is still not well socialized, can be seen through data
from the Indonesian Ministry of Religion which shows that the management of wagqf land in
Indonesia is still not directed towards economic empowerment because most of the land wagqf is
still in the form of direct (consumptive) waqf. This can be seen in Figure 1 which shows that the
use of waqf land is still dominated by mosques (43.51%), prayer rooms (27.90%), cemeteries
(4.35%), schools (10.77%), Islamic boarding schools (4.10%), and other social services (9.37%).
%), what's worse is that of the total 57,263.69 hectares (ha) of waqf land, only 57.42% is certified.
However, with the enactment of Law Number 41 of 2004 concerning Waqf, people's
understanding of waqf, which was previously limited to immovable objects so that their use tended
to be consumptive, began to develop through waqf for movable objects whose use was productive.

Seeing the facts that are happening in Indonesia, it is important to carry out in-depth research
regarding term wagqf (A. Abdullah & Meera, 2018). So in this research the author will analyze the
Strategic Role of Article 6 of Law No. 41 of 2004 in the Management of Term Waqf : A Progressive
Review of Islamic Economic Reform. This research uses qualitative methods with a normative
juridical approach. Theoretically, this research aims to increase scientific insight regarding the
concept of waqf in Islamic law, especially term wagqf, and practically it is hoped that it can become
a reference for society, academics and the government.
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METHOD

In this research the author uses a qualitative method with a normative juridical approach.

RESULT AND DISCUSSION
WAKAF IN ISLAMIC LAW AND POSITIVE LAW

The word waqf comes from Arabic "al-habsu" which detive frombabasa-yahbisu-habasan which
means to keep people away from something or to imprison. Then this word evolved into "of course”
which means donating wealth to Allah SWT. The word waqf itself comes from the Arabic
wordwaqafa-yaqifu-waqifan which means stop or stand. Meanwhile, waqf according to the termadpice’
is to keep property that may be taken advantage of without consuming or damaging it and used
for good.

Mundzir Qahaf defines waqf as "holding assets, either eternally or temporatily, from all forms of
personal action, such as selling and giving waqf or other things, for the purpose of using it or its
results repeatedly for general or special purposes, in accordance with the objectives required by
Wakif and within the limits of sharia law.

Figh experts have different views in defining waqf according to terms, resulting in differences in
viewing the nature of wagqf itself. The following is the opinion of jurisprudence experts in defining
wagqf:

1. Wagqf according to Imam Abu Hanifah is "holding property under the auspices of the owner
accompanied by giving benefits as alms for goodness".

2. Wagf according to Imam Malik is "providing the benefit of something, within the time limit
of its existence, at the same time as the endowment of something to its owner, even if it is
only an estimate". So the waqf does not release the waqf property from the Wakif's ownership,
but the waqf prevents the Wakif from taking actions that can release its ownership of the
property to others and the Wakif is obliged to donate its benefits and cannot withdraw its
wagf.

3. Wagf according to Imam Syafi'i is "not doing something on something that has the status of
belonging to Allah SWT by donating its benefits with a (social) virtue".

The following is the definition of waqf based on the legal provisions in force in Indonesia:
1. Government Regulation Number 28 of 1977.

Wagf is "a legal act of a person or legal entity that separates part of its assets in the form of
land and institutionalizes it forever for the purposes of worship or other public purposes in
accordance with Islamic teachings."

2. Presidential Instruction Number 1 of 1991.

Wagqf is "a legal act of a person or a group of people or a legal entity that separates part of its
property and institutionalizes it forever for the benefit of worship and other needs in
accordance with Islamic teachings".

3. Law No. 41 of 2004 Article 1 paragraph 1.
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Waqf is "a person or group of people (wakif) to separate and/or hand over part of their

property to be used forever or for a certain period of time according to their interests for the

putrposes of worship and/or general welfare according to the Shari'a".

4. Government Regulation No. 42 of 20006.

Wagf is "a person ot group of people (wakif) to separate and/or hand over part of their
property to be used forever or for a certain period of time according to their interests for the
purposes of worship and/or general welfare according to the Shari'a".

Legal Basis of Waqf

The legalization of waqf in Islam is based on the Qur'an and hadith. There are several verses of
the Qur'an that form the basis of waqf law(Guelida et al., 2022a; Jahar, 2019; Sebyar et al., 2023;
Single, n.d.), including the following:

1. Surat Al-Hajj Verse 77:

O you who have believed, bow down and prostrate and worship your Lord and do good that you
may succeed.

Meaning: O you who believe, bow down, prostrate yourself, worship your Lord and do good
deeds, so that you will be victorious.

2. Surat An-Nahl Verse 97:

Whoever does righteousness, whether male or female, and is a believer - We will surely give him a
good life and give them their reward according to the best of what they were Colorful

Meaning: Whoever does righteous deeds, whether male or female, is a believer, We will surely give
him a good life and We will reward them with a better reward than what they have done.

3. Surat Ali Imran Verse 92

You will not attain righteousness until you spend of what you love. And whatever thing you spend,
God is All-Knowing of it.

Meaning: you will never reach (perfect) virtue, before you spend a portion of the property you
love. and whatever you spend then Allah knows it.

4. Surat Al-Baqarah 261:

The example of those who spend their wealth in the path of God is that of a grain that has sprouted
seven ears, and in each ear there are a hundred seeds. And God provides. He pardons whom He
wills. And God is All-Encompassing, All-Knowing.

It means: the parable of those who spend their wealth in the way of God is similar to a grain of
seed that grows seven grains, on each grain a hundred seeds. Allah multiplies (the reward) for
whom He wills. and Allah is All-Wide (His bounty) and All-Knowing.

There are several hadiths that form the basis of waqf law(Hakimah et al., 2022a; Sari, n.d.; Suparman
Usman.Indonesian Waqf Law, n.d.; Yasin et al., 2023b), including the following:

1. Hadith narrated by Abu Hurairah r.a:
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On the authority of Abu Hurairah, may God be pleased with him, he said: The Messenger of God,
may God’s prayers and peace be upon him, said: If the son of Adam dies, his work comes to an
end except for three: ongoing charity, knowledge that is beneficial, or a righteous child who prays
for him.

It means: from Abu Hurairah r.a, Prophet Muhammad SAW said: "If the son of Adam dies, then
his deeds are cut off except for three things; Jariyah charity, beneficial knowledge and the prayers
of righteous children." (HR. Muslim, Abu Daud, Tirmizi, An-Nasai, Bukhari in the book Al-
Adabul Mufrad, from Abu Hurairah).

2. Hadith narrated by Ibn Umar r.a:

On the authority of Ibn Omar, he said: Omar, may God be pleased with him, afflicted a land with
goodness, so he came to the Prophet, may God’s prayers and peace be upon him, to take comfort
in it and said: O Messenger of God, I have afflicted a land with goodness. I have never acquired
wealth that was dearer to me than it. He said: {If you wish, you can withhold its principal.
And resulted in it}. He said: So Omar gave it in charity: its original value cannot be sold, nor
bequeathed, nor given away, so he gave it in charity to the poor, to relatives, to the slaves, to curse
God, and to his son. The way, and the guest, there is no blame on the one who is in charge of
eating from each of them in a reasonable manner, and feeding a friend who is not wealthy. Money.
Agreed upon, and the pronunciation is Muslim. And in a narration by Al-Bukhari: The root of it
is to be given in charity: it is not to be sold or given as a gift, but its fruit should be spent.

It means: from Ibn Umar r.a., he said, "Once Umar bin Khattab acquired a piece of land in
Khaibar, so he went to the Messenger of God SAW to ask for guidance on how to manage it.
Umar said, O Messenger of Allah, I have acquired a piece of land in Khaibar and did not acquire
wealth, but the land is more valuable than the wealth. Therefore, what do you command me with
the land? Then the Messenger of Allah, peace and blessings be upon him, replied, O Umar, if you
want, then protect the land and you can give the proceeds in charity. Ibnu Umar said, "Then Umar
donated the produce of the land, on the condition that the land could not be sold, bought,
inherited, or gifted. He said, "Umar ra gave charity to the poor, relatives, slaves, fisabilillah, Ibnu
Sabil, and guests. In addition, the person who takes care of it can eat part of the produce in a good
way and can feed his friends."

Waqf According to Law No. 41 of 2004

Wagf according to Article 1 Paragraph 1 of Law Number 41 of 2004 concerning waqf. Waqf is "a
petrson ot group of people (wakif) to separate and/or hand over part of their property to be used
forever or for a certain period of time according to their interests for the purposes of worship

an

and/or general welfare according to the Shari'a".

Article 1 of Law Number 41 of 2004 also contains various definitions of all matters relating to
waqf, including: Wagqif is "a party who donates his property". The waqf pledge is "a statement of
the Wagqif's will expressed orally and/in writing to Nadzir to donate his property". Nadzir is "the
party who receives wagqf assets from the Waqif to be managed and developed according to their
intended use." Waqf assets are "properties that have long durability and/long term benefits and
have economic value according to sharia which are donated by the Wagqif". The Waqf Pledge Deed
Making Officer (PPAIW) is an "authorized official appointed by the minister to make the Waqf
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Pledge Deed". The Indonesian Waqf Board is "an independent institution for the development of
waqf in Indonesia".

The various types of waqf based on the period of time they last are divided into two, namely:
waqfMu'abbad (forever) and waqfmu'agqar (with a certain period of time).

In the Compilation of Islamic Law, Book 111, it is explained in Article 215 Paragraph 1: "Wakf is
the legal act of a person or group of people or legal entity separating part of their property and
institutionalizing it forever (Mu'abbad) for the purposes of worship or other public purposes in
accordance with Islamic teachings.” Meanwhile, Law Number 41 of 2004 explains that waqf is
permitted byMu'abbad otmu'agqatr. This is in accordance with Article 1 Paragraph 1 of Law Number
41 of 2004, namely: "Wakf is the legal action of the Wakif to separate and/or hand over part of
his property to be used forever (Mu'abbad) or a certain period of time (wu'agqal) according to its
interests for the needs of worship and/or general welfare according to Sharia."

IMPLEMENTATION OF WAKAF IN INDONESIA

Wagqf is divided into several types based on the purpose, time limit, and use of the goods.

1. There are three types of waqf based on their objectives:

a)  Social waqf for the good of society (g0od); namely if the aim of the waqf is for the public;

b) family waqf (dzurri); that is, if the purpose of the waqf is to benefit the wakif, his family, his
descendants, and certain people, regardless of whether they are rich or poor, sick or healthy,
old or young;

c) Combined waqf (musytarak) namely if the purpose of the waqf is for the public and the family
together.

2. The various types of waqf based on time are divided into two types:

a) Perpetual waqf, namely if the waqf is goods that are eternal, such as land and buildings with
land, or movable goods that are determined by the wakif as eternal and productive waqf,
where part of the proceeds are distributed according to the purpose of the wagqf, while the
rest is used for the costs of maintaining the waqf and replacing damage;

b) Temporary waqf is if the goods donated are goods that are easily damaged when used without
providing conditions for replacing the damaged parts.

Temporary waqf can also be caused by the wakif's wishes which set a time limit when donating
his goods.

3. The various types of waqf based on their use are divided into two:

a) Productive wagqf, namely wagqf that is managed for productive activities and the results are
used for the public interest. Namely waqf which is managed for productive activities that
produce economic value and the results are then given in accordance with the objectives of
the waqf, such as wagqf for agriculture, fisheries, plantations, shophouses, and so on;

b) Consumptive waqf, namely waqf that is not used for productive activities. Namely waqf whose
principal goods are directly used according to the purpose of the wagqf, such as mosque waqf
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which is intended for prayer, schools for teaching and learning activities, hospitals for treating
sick people and so on.

Pillars and Conditions of Waqf

Wagqf is considered valid when the pillars and conditions have been met. The following will explain

the principles and conditions in waqf:

1.

Pillar of waqf

There are 4 pillars of waqf:

d.
2.

Wagqif (person who gives waqf);

Forgive me (goods or things donated);

Manguf'alaih (party given waqf/ waqf allocation);

Sighat (statement or pledge of waqf as a desire to donate part of the assets).

Wagqf conditions

From the pillars of the waqf, each has its own conditions that must be met for the sake of the

implementation of the waqf, the conditions are as follows:

a.

1)

2)

3)
)

Waqif (the person who donates). In this case, the conditions for wagqif are independence,
sound mind, puberty (adult), not under guardianship. Because the waqif is the perfect owner
of the property donated, waqf can only be done if the land is the perfect owner of the waqif.

Forgive me (goods or assets donated). In waqf, to be considered valid it must fulfill several
conditions as follows:

Wagqf assets have value (they have a price). What this means is that in practice the property
can be valuable if it is owned by someone, and can be used under any circumstances;

The form of waqf assets is clear. This means that it is known with certainty when the object
is donated, so that it will not cause disputes;

Waqf assets are the property of the waqif;

The waqf property is in the form of immovable things, such as land, or things adapted to the
existing wagf.

Maukunf 'alaih (waqf allocation). Waqf must be used within the limits permitted by Islamic
Sharia, because basically waqf is a charity that aims to bring people closer to God. To avoid
misuse of waqf, waqifs need to emphasize the purpose of their waqf. Is the property donated
to help one's own family as a family waqf, or for the poor, etc., or for public purposes whose
aim is clearly good?

Sighat (lafadz) or waqf statement can be expressed in writing, verbally or with a gesture whose
meaning can be understood. Written or oral statements can be used to express waqf by
anyone, while gestures are only for people who cannot use written or oral methods. Of course,

7 | Legalis : Journal of Law Review



The Strategic Role Of Article 6 Of Law No 41 Of 2004 In The Management Of Term Wagqf: A
Progressive Review Of Islamic Economic Renewal
Pratama, Syahmirwan and Ar Rosyit

the statement with this signal must be truly understood by the waqf recipient in order to avoid
disputes in the future.

In general, the conditions for a valid consent agreement, both verbally and in writing, are:

1)  Shighat must be munjaza (occur immediately/completely). The meaning is that the sighat
shows the occurrence and implementation of the waqf immediately after the sighat of ijab is
said or written;

2) Sighat is not followed by vanity (fake) conditions. What this means is conditions that tarnish
or injure the basis of the waqf or negate its law, namely customary and eternal;

3) Sighat is not subject to a specific time limit, in other words, the waqf is forever. Waqf is
shadaqah which is prescribed for eternity, if it is limited in time it means it is contrary to the
sharia and therefore the law is invalid;

4) It does not contain any meaning of revoking waqf that has already been made.

Apart from the conditions and pillars that must be fulfilled, in waqf as mentioned above, the
presence of the nazir as the party entrusted with managing the waqf assets is very important. Even
though the mujtahids did not make nazir one of the pillars of the waqf, the ulama agreed that the
wakif must appoint waqf nazir, both individual and institutional. The appointment of a waqf nazir

aims to ensure that waqf assets are maintained and maintained, so that wagqf assets are not wasted.

The elements of waqf

In Article 6, namely: waqif (giver of waqf); nadzir (recipient of waqf); waqf property; waqf pledge;
Allocation of waqf property and wagqf period.

In Article 7 it is explained that Wagqif includes: individuals, organizations and legal entities.
Meanwhile, the requirements for individual waqif as referred to in Article 7 letter (a) are that you
can only make waqif if you are: an adult; common sense; not be prevented from carrying out legal
actions; and the legal owner of waqf property.

The organization's waqjif as intended in Article 7 letter (b) can only carry out wagf if it fulfills the
organization's requirements for donating wagqf assets belonging to the organization in accordance
with the articles of association of the organization concerned. Waqif legal entities as referred to in
Article 7 letter (c) can only carry out wagqf if they fulfill the requirements for legal entities to donate
wagqf assets belonging to legal entities in accordance with the articles of association of the legal
entity concerned.

In Article 9 it is explained that nadzir includes: individuals; organization; or legal entity.

Meanwhile, Article 10 explains that: individuals as referred to in Article 9 letter (a) can only become
Nadzir if they fulfill the following requirements: Indonesian citizens; Muslim; mature; trust;
physically and spiritually capable; and not be prevented from carrying out legal actions

The organization as intended in Article 9 letter (b) can only become nadzir if it meets the
requirements: the management of the organization concerned meets the requirements for
individual nadzir as intended in paragraph (1); and organizations operating in the social,
educational, social and/religious fields of Islam.
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The legal entity as intended in Article 9 letter (c) can only become nadzir if it meets the following
requirements: an Indonesian legal entity formed in accordance with applicable laws and
regulations; and the legal entity concerned operates in the social, educational, community
and/Islamic religious sectors.

In Article 11 it is explained that the nadzir has the following duties:

a. Administering waqf assets;

b. Manage and develop wagqf assets in accordance with their objectives, functions and designation;
c. Supervise and protect waqf property;

Reporting the implementation of duties to the Indonesian Waqf Board. As stated in Article 12,
namely in carrying out the duties as intended in Article 11, Nadzir can receive compensation from
the net proceeds from the management and development of waqf assets whose amount does not
exceed 10% (ten percent).

Wagqf property can only be wagqf if it is legally owned and controlled by the Waqif, that is found in
Article 15 and in Article 16 there is the following information:

Wagqf property consists of: immovable property; and Things move.
Immovable objects as intended in Paragraph (1) letter a include:
a. Land rights are in accordance with the provisions of applicable laws and regulations
both those who have and those who have not yet registered;
b. Buildings or parts of buildings standing on land as intended in letter a;
c. Plants and other things related to land;

d. Ownership rights to apartment units are in accordance with the provisions of statutory
regulations

invitations that take place;

Immovable property other than in accordance with the provisions of Shariah and applicable laws
and regulations.

Movable objects as intended in Paragraph (1) letter b are assets that cannot be used up due to
consumption, including:

a. Money;

b. Precious metal;

c. Securities;

d. Vehicle;

e. Intellectual property rights;

f.  Rent rights; and
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g.  Other movable objects in accordance with Sharia provisions and applicable laws and
regulations.

In Article 17 it is stated that: The waqif pledge is carried out by the Waqif to Nadzir in the presence
of PPAIW witnessed by 2 (two) witnesses. The waqf pledge as referred to in Paragraph (1) is stated
orally and/in writing and stated in the Wagqf Pledge Deed by PPAIW. In the event that the Wagif
cannot declare the Waqf Pledge verbally or is unable to attend the implementation of the Waqf
Pledge for reasons justified by law, he can appoint a proxy strengthened by 2 (two) witnesses.
Regulated in Article 18.

Meanwhile, Article 19 explains that in order to carry out the waqf pledge, the Wagqif or his proxy
submits letters and/proof of ownership of waqf assets to PPAIW. Witnesses in the waqf pledge
must fulfill the following requirements. This is in accordance with the provisions of Article 20:

a. Mature;
b. Muslim;
c. Be reasonable; And

d. Not being prevented from carrying out legal actions. Article 21 explains that the waqf pledge
is stated in the waqf pledge deed.

The Wagqf Pledge Deed as intended in Paragraph (1) contains at least:
a.  Wagqif's name and identity;

b. Nadzit's name and identity;

c. Data and description of waqf property;

d. Allocation of waqf property; and

e. Waqf period Further provisions regarding the waqf pledge deed as intended in Paragraph (2)
are regulated by government regulations.

In Article 22 it is explained that in order to achieve the objectives and functions of waqf, waqf
assets can only be intended for:

a.  Suggestions and worship activities;
b. Educational and health facilities and activities;
c. Assistance to the poor, abandoned children, orphans, student scholarships; And

d. Promotion of other general welfare that does not conflict with sharia and statutory
regulations.
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JURIDICAL ANALYSIS OF TERM WAQF ACCORDING TO ARTICLE 6 OF LAW
NUMBER 41 OF 2004

Term waqf in Law Number 41 of 2004 comes to provide convenience, with term waqf a person
does not lose their assets, besides this law allows waqf for a period of time in accordance with the
contract/pledge agreed upon by the wakif.

The permanent conditions for waqf in Indonesia were included in Government Regulation
Number 28 of 1977 concerning the Endowment of Owned Land and the Compilation of Islamic
Law. Both of them stated explicitly that waqf must be valid forever. However, this provision has
changed to state that waqf may be carried out for a certain period of time and may also be valid
forever after the enactment of Law Number 41 of 2004 concerning waqf.

The basic consideration for the birth of Law Number 41 of 2004 concerning Waqf is that waqf
institutions are religious institutions that have potential and economic benefits, so they need to be
managed effectively and efficiently for the purposes of worship for the sake of general welfare.
Apart from that, waqf is also a legal act that has been around for a long time and has been
implemented in society, the regulation of which is incomplete and is still scattered in various laws
and regulations. So, in an effort to realize the concept of productive waqf, this waqf law(Bintarto
et al., 2022; Guelida et al., 2022b; Hakimah et al., 2022b; Lita, 2018) was born.

There are differences of opinion among scholars regarding term waqf, as follows:
1. Opinion of Imam Shafi'i

Imam al-Shafi'i's statement about not allowing waqf with a certain period of time can be seen in
his booka/-Umzm in the chapter entitleda/-Ihbas. 1t is explained that the property that has been waqf
causes the wakif to no longer have ownership rights, because its ownership has been transferred
to Allah SWT and does not belong to the recipient of the waqf (excuse me), but the wakif can still
take advantage of it. According to Imam Syafi'i, waqf is binding and therefore cannot be withdrawn
or traded, mortgaged or inherited by the Wakif.

2. Imam Abu Hanifah's opinion

According to Abu Hanifah, objects that have been donated still belong to the party who donated
them because the waqf contract (transaction) includes anof necessary (does not result in a transfer of
ownership of waqgf objects), except: waqf for mosques; waqf determined by a judge's decision;
testamentary waqf; and waqf for graves (graveyards).

3. The opinion of Imam Ahmad bin Hanbal

According to the Hambali School textually. Imam Ahmad is of the opinion that someone donates
his inheritance to his sibling's children. Then the house became his. Wagqf is permanent when it
meets the requirements. Then ownership must change hands to the person who was given the
waqf. Waqf passes into the possession of Allah, because it is given for the purpose of worship.

4. Imam Malik's opinion

According to Imam Malik, ownership of the assets that have been donated remains with the waqf
giver. This can be understood from the definition of waqf put forward by Ahmad al-Dardir in his
bookA~Syarh al-Saghir. Waqf is the act of the wakif making the benefits of his assets for use by the
wakifmustahiq (waqf recipient). even though what he has is in the form of wages or making the
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results so that they can be used, such as donating money by saying waqf iafaz for a certain period
according to the owner's wishes.

Analysis of Article 6 of Law Number 41 of 2004

The provisions regarding waqf in the Compilation of Islamic Law, most of the articles are similar
to those regulated in Government Regulation Number 28 of 1977 concerning Waqf of Owned
Land, only that Government Regulation Number 28 of 1977 is limited to waqf of owned land
whereas in the KHI it contains about waqf in general. Waqf contained in the Compilation of
Islamic Law is not limited to owned land, but includes movable and immovable objects that have
durability beyond single use and have value according to Islamic law. Then in Article 215 Paragraph
4, it is required that waqf assets have long durability and value so that the waqf objects can be used
for a long period of time, not just for one use.

Meanwhile, Law Number 41 of 2004 concerning wagqf still accommodates the opinions of Imam
Malik and Imam Abu Hanifah, in terms of ownership the law recognizes the existence of wagqf for
a certain period of time. This shows that waqf does not have to be in naturemuabbad. Therefore,
Law Number 41 concerning Waqf justifies the existence of waqf contracts in the nature of waqfnoz
necessary (does not cause a transfer of ownership of waqf objects) which is considered the same
asal-Ariyah (loan).

Imam Maliki interprets "eternity” more in terms of the condition of the items donated, whether
they are fixed or movable objects. For permanent objects such as land, the element of immortality
is fulfilled because the land can be used as long as there are no landslides or natural disasters that
destroy the physical nature of the land, as is the case with mosques or schools. In contrast to Imam
Syafi'i, Imam Malik expanded the scale of waqf to include other movable goods such as waqf for
cow's milk or waqf for the fruit of certain plants. The substances are cows and trees, while the
benefits are milk and fruit.

According to the Maliki school of thought, the "eternity" of the age of waqgf objects is relative
depending on the average age of the objects donated. The methodology applied by the Maliki
school of thought has opened up wide opportunities to provide waqf in any type of object,
including the most liquid object, namely cash (cash).cash wagf) which can be used to support the
productive empowerment of waqf potential.

Based on this, Imam Malik's opinion is considered very relevant to the spirit of productive
empowerment of waqf which was promulgated on October 27 2004. Productive empowerment of
waqf does not mean eliminating the eternal nature of waqf itself as is feared by some ulama,
especially cash waqf, but In fact, it will provide eternal benefits as taught by the Prophet
Muhammad SAW, without losing the eternal substance of the object. The advantage of temporary
wagqf is that the waqf owner can withdraw his waqf assets when needed and this can be done at
any time. The drawback is that the recipient of the waqf only seems to have business use rights
and not property rights.

Collaborating Imam Malik's opinion with Imam Syafi'i's opinion will be very relevant if applied in
people's lives, namely:

a.  Waqf with a certain period of time is not permitted for immovable assets, for example land,
buildings or parts of buildings, plants or objects related to land, as well as ownership rights to
apartment units so that the management and utilization of waqf assets can be effective without
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thinking about the end of the specified waqf period. . In this way, the waqf will receive
improved management and increased utilization by the parties of the donated waqf assets
which have the status of permanent (forever) objects.

b. Conditions for the validity of waqf with a certain period of time for movable objects, namely
metal, money, securities, vehicles, intellectual property rights, rental rights, and other movable
objects in accordance with the provisions of the Sharia and applicable laws and regulations
such as manuscripts, scriptures or books. According to Imam Malik, the emergence of waqf
for a certain period of time can motivate people to give waqf on the grounds that the assets
donated will return to the Wakif within a predetermined period of time. However, to obtain
maximum management and utilization results, time limits must be set so that the Wakif is not
careless in determining the time of his waqf.

Development of Islamic Economics through Futures Wagqf in Indonesia

Indonesia has currently made various efforts to revitalize the potential of existing waqf assets so
that they can produce wider benefits that can be felt by the community. Various regulations and
rules have been issued by the government to optimize the potential of existing waqf assets. The
peak occurred in the birth of Law No. 41 of 2004 concerning Waqf which issued a new
breakthrough by issuing various formulations regarding waqf that were different from those
currently practiced by Indonesian society. The object of waqf has been expanded from the
previous one, the administration and administration of waqf is regulated in such a way that it is
more structured. These efforts show that waqf in Indonesia has entered the professional
management stage, this step is then termed productive waqf.

Productive waqf is a form of developing the waqf paradigm. Productive waqf is a strategy for
managing waqf donations from the people, namely by making these donations productive so that
they can produce sustainable benefits. Waqf as a religious, social and economic activity can provide
enormous benefits for society, both Muslims and non-Muslims, if waqf assets can be managed
productively and optimally. Waqf for social purposes has several objectives, including providing
public facilities, facilities and activities for worship, da'wah, education and health. Waqf can also
help the poor, neglected children, orphans, develop human resources or provide scholarships.
Meanwhile, waqf for economic purposes aims to provide capital, employment opportunities,
overcome poverty, improve the economy of the people and reduce the burden on the state.

The development of the Islamic economy(Chokaev, 2015; Gani & Bahari, 2020; Hammami, 2020;
Setia, 2018a; Tabash, 2018) through term waqf is an initiative that aims to utilize the potential of
wagqf to support the economic growth of the people. Waqf as part of Islamic social finance is
expected to become a pillar in improving community welfare and eliminating poverty. Indonesia's
potential as a country with the largest Muslim population in the world has a huge opportunity to
overcome the problem of poverty through the term waqf formula. In term wagqf, individuals or
institutions make waqf by handing over assets or funds for a certain period of time. The donated
assets or funds are then managed professionally so as to produce profits. Through the profits
obtained from managing assets or waqf funds, it can be used to support various Islamic economic
programs, such as financing capital for micro and small businesses, this can make it easier for the
community to obtain financing to run a business, through this pattern, the community will avoid
the practice of usury or bank interest considering that currently many people are caught in usury.
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This practice is important because developing an Islamic economy(Benamraoui, 2021a, 2021b;
Chachi, 2021; Daly & Frikha, 2016; Setia, 2018b) must be in accordance with sharia principles. Apart
from that, term waqf provides flexibility to the community in empowering their assets. In term
wagqf, people can determine the allocation of their waqf and also determine the period or duration
of the waqf. Through this flexibility, term waqf allows people to donate according to their abilities.

The growth of term waqf in Indonesia still has obstacles that must be overcome immediately. The
main obstacle that needs to be overcome is the lack of public understanding and awareness about
the practice of term waqf. So it is necessary to carry out more intensive education and outreach
efforts to increase public understanding of the benefits and mechanisms of term waqf. In order to
support this term waqf program, cooperation is needed between the government, financial
institutions and the community to make the term waqf program a success in Indonesia.

Wagqf as part of Islamic social finance is expected to become a pillar in improving community
welfare and eliminating poverty. In term wagqf, individuals or institutions make waqf by handing
over assets or funds for a certain period of time. The donated assets or funds are then managed
professionally so as to produce profits. The profits obtained from managing assets or waqf funds
can be used to support various Islamic economic programs, such as financing capital for micro
and small businesses and other community empowerment.

CONCLUSION

Wagf according to Law Number 41 of 2004 concerning Waqfis a "legal actwakif to separate and/or
hand over part of his property to be used forever or for a certain period of time in accordance
with his interests for the purposes of worship and/or general welfare according to sharia." Waqf
based on time limits is divided into two types, namely, perpetual waqf and term waqf. What is
meant by perpetual wagqf is waqf that is forever or eternal in nature and term waqf in article 6 of
Law Number 41 of 2004, namely waqf that is permitted for movable objects that are temporary in
nature, and the time limit is in accordance with the initially agreed contract.

There are differences of opinion in the application of term wagqf in Islamic law, namely between
Imam Malik, Imam Abu Hanifah, Imam Syafi'i, and Imam Ahmad bin Hanbal. Imam Malik and
Imam Hanafi allow the practice of term waqf because the waqf is valid for a certain period, and
therefore should not be required as an eternal waqf (forever). Meanwhile, Imam Syafi'i and Imam
Imam Ahmad bin Hanbal do not allow the practice of term waqf because the reason is that waqf
really occurs unless the person giving the endowment intends to donate the goods forever and
continuously. So, if the person making the donation limits his or her time to a certain period of
time, then what he or she does cannot be called a waqf in the correct sense.
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